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The number of litigants in person (LiPs) is thought to be rising in 
New Zealand. This is of increasing concern to the judiciary, court 
staff, and lawyers who oppose LiPs in proceedings. This article 
focuses on why people decide to litigate in person. It reports the 
results of a qualitative study involving LiPs, court staff, lawyers and 
judges in the New Zealand District (including Family) and High 
Courts. It contrasts the perceptions of judges and lawyers as to 
why people litigate in person with the reasons given by LiPs. The 
evidence suggests that the bench and bar’s perception, that people 
either choose to go without a lawyer or are forced to do so by cost, 
is not entirely accurate. Instead, the evidence suggests people have 
many overlapping reasons for litigating in person, some of which go 
beyond those contemplated by the bench and bar. These additional 
reasons include popular understandings of law and legal services, 
and the conflicting and confusing messages that are communicated 
to the public about the courts’ accessibility to litigants. These 
additional reasons are not well understood by lawyers and judges. 
As a result, they often interpret LiPs’ decisions to litigate in person as 
arrogance or unreasonableness. A more nuanced understanding of 
why people litigate in person is therefore required in order to change 
the way court staff, lawyers and judges perceive LiPs’ conduct and 
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2011).	For	further	discussion	of	the	2014	family	justice	reforms	see	Tim	Black	and	

















or	 those	with	cases	 that	had	concluded	within	 the	previous	year.	They	
participated	by	way	of	an	interview	or	by	way	of	a	more	comprehensive	case	
study.	These	case	studies	included	multiple	interviews,	(often)	numerous	
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A Financial
Most	previous	studies	report	that	the	main	reason	people	litigate	in	person	
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a	 litigant	 is	 likely	 to	complain	or	be	a	demanding	fixed-fee	client	 (for	
example,	legally	aided),	they	may	be	unwilling	to	provide	representation,	
so	the	litigant	may	have	difficulty	securing	a	lawyer.26
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 31	 Moorhead	and	Sefton,	above	n	16,	at	16	(referring	to	John	Baldwin	Lay and Judicial 
Perspectives on the Expansion of the Small Claims Scheme	(2002,	LCD,	London)).
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IV Why People Litigate in Person























































Third,	 those	who	qualified	 for	 legal	 aid	 (and	 therefore	were	not	 in	
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(1)	LiPs’	perspectives
No	LiPs	referred	 to	believing	they	could	do	“better	 than	a	 lawyer”	but	






(a) Experiences of lawyers’ services
Some	LiPs	felt	the	legal	service	they	had	been	given,	either	legally	aided	
or	privately	funded,	was	very	rudimentary	or	incompetent.	This	included	
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tionally	able	or	“outstanding”,	although	they	emphasised	this	was	unusual.	
Many	judges	observed	that	a	few	LiPs	do	a	“good	job”	of	putting	their	case.
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C	 Won’t pay: Freedom to argue an unarguable case
A	concern	among	the	legal	profession	and	judiciary	was	that	people	appear	
in	person	because	they	are	bringing	an	unmeritorious	application	that	no	













civil	cases;	see,	for	example,	Gordon: Of the House of Israel v Sexton	HC	Hamilton	CIV-
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no	more	unmeritorious	applications	than	represented	litigants.	That	study	




















































Some	LiPs’	comments	supported	 the	 lawyers’	 impressions,	as	 the	LiPs	
expressed	a	strong	belief	that	the	courts	would	deliver	justice	and	therefore	
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A Accessibility and popular understandings of courts
Some	LiPs	can	be	seen	as	accepting	at	 face	value	 the	 invitation	of	 the	
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The	New	Zealand	environment	is,	of	course,	different	to	that	of	the	United	
States.	New	Zealand	does	not	have	 judicial	 review	of	 legislation	nor	a	





























Legality”	in	David	Kairys	(ed)	The Politics of Law: A Progressive Critique	(3rd	ed,	
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Klausa	and	Hubert	Rottleuthner	(eds)	Alternative Rechtsformen und Alternativen zum 








































larger	part	of	the	population	of	England	and	Wales”:	Access to Justice for Litigants in 
Person (or self-represented litigants): A Report and Series of Recommendations to the 
Lord Chancellor and to the Lord Chief Justice	(Civil	Justice	Council,	November	2011)	
at	[31].
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These	 lay	beliefs	about	 the	civil	 justice	system	and	 the	nature	of	a	
lawyer’s	functions	minimise	the	value	of	 the	service	that	 lawyers	offer,	





A	 further	 factor	 in	minimising	 the	 value	of	 a	 lawyer’s	 service,	 and	 in	







































	 94	 Charging	a	fee	is	supposedly	prohibited:	Law	Commission	Delivering Justice for All: 




Wales	Reforming the Courts’ Approach to McKenzie Friends: A Consultation	(Courts	
and	Tribunals	Judiciary,	February	2016).
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Abel	points	out	that	this	challenge	to	lawyers’	hegemony	can	result	in	more	
people	declining	to	purchase	their	professional	services.95
C	 Reasons for litigating in person: Why it matters what judges think
A	number	of	theories	can	therefore	be	developed	to	explain	why	people	
litigate	in	person,	and	in	increasing	numbers.	Given	there	is	a	right	to	litigate	
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multiple	 lawyers.	This	signals	 to	the	judge	that	 the	LiP	is	unreasonable.	






of	which	determine	first-instance	civil	disputes:	Law	Commission Table of all Bodies 











T	Fiske	and	Gardner	Lindzey	(eds)	The Handbook of Social Psychology: Volume 2	(4th	
ed,	McGraw-Hill,	New	York,	1998)	357	at	367.
 103	 Fiske,	above	n	100,	at	624	(emphasis	in	original).
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different	lawyers	and	explained	that	he	mentioned	to	the	judge	the	history	
of	representation	as	“something	the	judge	might	think	is	relevant	…	because	

























































a	 rational	 decision	 to	 litigate	 in	 person,	 based	 mainly	 on	 economic	
considerations	but	also	on	various	other	reasons	such	as	with	widely	held	
(mis)perceptions	about	the	civil	justice	system	and	the	value	of	legal	services.	
Rather	than	being	a	“fool”	for	a	client,	LiPs	can	be	seen	as	responding	to	
the	court’s	projection	of	its	accessibility	to	the	public,	a	projection	it	makes	
intentionally	to	promote	its	legitimacy.	LiPs	may	also	be	proceeding	without	
a	lawyer	because	of	failure	of	the	legal	market	to	offer	a	service	they	can	
afford	and	believe	is	necessary.	These	are	deep	systemic	problems	that	may	
need	systemic	answers.
Judges	and	lawyers,	however,	while	recognising	that	many	LiPs	are	
motivated	by	financial	reasons,	expressed	strong	undercurrents	of	belief	that	
many	LiPs	were	arrogant	(in	that	they	believed	they	could	do	better	than	a	
lawyer),	or	were	unreasonable	or	obsessive.	These	beliefs	are	in	turn	rational	
responses	to	the	felt	need	to	protect	their	professions	and	their	roles	within	
the	adversarial	system.	However,	they	may	lead	to	differential	treatment	of	
the	LiPs	in	court	and	burden	an	LiP’s	case	with	the	opening	assumption	that	
they	are	unreasonable.	This	is	unfair	to	many	individual	LiPs,	and,	if	growing	
numbers	of	LiPs	feel	treated	unfairly	in	that	fashion,	that	may	in	turn	have	
adverse	consequences	for	the	reputation	and	public	standing	of	the	courts.
	104	 Dewar,	Smith	and	Banks,	above	n	17,	at	35–36.
